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This  Board  was  appointed  to  inquire  into  a  complaint  filed 
by  Ms.  Brigitte  Jahn  with  the  Ontario  Human  Rights  Commission  that 
she  had  been  discriminated  against  by  Mr.  Montford  Johnstone,  con- 
trary to  the  provisions  of  section  3(1)  (b)  of  The  Ontario  Hxinian 
Rights  Code. 

The  section  in  question  provides  that: 

3.-(l)  No  person,  directly  or  indirectly,  alone  or 
with  another,  by  himself  or  by  the  interposition  of 
another,  shall, 

(b)     discriminate  against  any  person  or  class 
of  persons  with  respect  to  any  term  or 
condition  of  occupancy  of  any  commercial 
unit  or  any  housing  accommodation,  because 
of  race,  creed,  colour,  sex.,  nationality, 
ancestry  or  place  of  origin  of  such  person 
or  class  of  persons  or  of  any  other  person 
or  class  of  persons. 

Essentially,  Ms.  Jahn's  complaint  is  that  Mr.  Johjistone,  her 
landlord  at  the  time  of  the  events  in  question,  discriminated 
against  her  in  a  term  or  condition  of  her  occupancy  of  her  housing 
acconimodation  by  interfering  with  her  quiet  enjoyment  of  the  dwelling 
This  interference  is  said  to  have  been  on  account  of  the  race  colour 
and  place  of  origin,  not  of  herself,  but  "of  any  other  person",  in 
the  words  of  the  statute.    The  person  in  question  was  her  dinner 
guest,  a  black  man. 

This  is  the  first  Board  of  Inquiry  to  consider  the  meaning 
and  application  of  the  provision  forbidding  discrimination  in 
housing  accommodation  because  of  characteristics,  not  of  the 
tenant  or  would-be  tenant,  but  of  any  other  person  or  class  of 
persons.     This  new  ground  of  discrimination  was  added  to  the  Code 
by  Statutes  of  Ontario  1972,  c.  119,  section  4. 


The  facts. 

The  complainant,  Ms.  Brigitte  Jahn,  is  a  single  woman  of  Cau- 
casian origin,  aged  twenty-six  at  the  time  of  the  Inquiry,  employed 
since  September  1972  as  an  accounting  clerk  at  Woods  Gordon  5 
Company,  Management  Consultants.     In  October  of  1974,  she  rerted 
from  Mr.  Montford  J.  Johnstone,  the  respondent,  a  small  self-contained 
house,  two  storeys  high,  located  at  Lot  2,  Concession  4,  in  Gormley 
Ontario.    Ms.  Jahn  originally  rented  the  house  for  herself,  her  brother 
Herbert  Jahn  and  a  friend  of  theirs,  John  Szigethy.    At  the  time  of  the 
events  on  August  7,   1976,  only  Ms.  Jahn  and  her  brother  Herbert,  who 
was  twenty-two  at  the  time  of  the  Inquiry,  were  residing  in  the  house. 

Ms.  Jahn  originally  signed  a  lease  for  the  premises.     It  was 
common  ground  between  the  complainant  and  the  respondent  that  the 
original  lease  expired  (after  six  months,  according  to  Ms.  Jahn's 
testimony)  and  no  new  lease  was  signed.     No  copy  of  the  original 
lease  was  produced  at  the  hearing.     Following  expiration  of  the 
lease,  the  house  was  occupied  on  the  basis  of  a  month-to-month 
tenancy.    The  rent  was  throughout  $150.00  per  month,  exclusive  of 
heating  costs.    There  was  no  evidence  given  as  to  whether  Ms.  Jahn  recovered 
any  part  of  the  rent  for  the  premises  from  her  brother,  or  whether  she 
paid  it  all  herself.     This  Board  has  proceeded  on  the  basis  of  the  latter. 

The  house  lived  in  by  the  Jahns  was  located  in  what  has  been 
described  by  one  of  the  witnesses  as  a  "compound",  along  with  that 
occupied  by  Mr.  Montford  Johnstone,  aged  seventy  at  the  time  of 
the  Inquiry,  and  his  wife.     Both  houses,  and  the  property  on  which 
they  stood,  belong  to  the  Johnstones.     The  'compound'  is  reached 


3 


from  the  higlT//ay  by  a  long  gravel  drive,  which  serves  both  dwellings. 

Evidence  was  given  by  both  Ms.  Jahn  and  Mr.  and  Mrs.  Johnstone 
about  their  relations  prior  to  the  incidents  of  August  7,  1976.  Mr. 
Johnstone  appears  to  have  been  helpful  in  assisting  both  the  Jahns 
in  winter  if  their  cars  became  stuck  in  the  snow.    Mrs.  Johnstone 
provided  them  with  produce  from  the  Johnstone's  garden,  which  was 
gracefully  received.    There  was  agreement  among  the  parties  that 
their  dealings  had  been  pleasant  up  until  the  August  seventh  date, 
with  only  one  or  two  exceptions .    Tnose  exceptions  seemed  to  revolve 
around  visitors  to  the  small  house  occupied  by  the  Jahns.    Ms.  Jahn 
told  the  Board  of  one  occasion  when  a  friend  came  over  in  a  van  and 
Mr.  Johnstone  became  angry  about  the  presence  of  the  van  on  the 
property.    On  another  occasion,  a  friend  of  Ms.  Jahn  came  over  with 
a  dog  and  Mr.  Johnstone  apparently  said  to  put  the  dog  in  the  car 
or  leave  the  property.     Mr.  Johnstone,  for  his  part,  told  the  Board 
of  complaints  from  his  neighbours  about  the  noise  of  motorcycles  in 
the  driveway.     Neither  the  carplainant  nor  the  respondent  made  much 
of  these  incidents,  and  neither  challenged  the  other's  mentioning 
of  them.     They  appeared  to  this  Board,  and  seemed  to  have  been 
treated  by  the  parties,  as  the  "ordinary  wear  and  tear"  of  landlord 
and  tenant  life,  particularly  where  the  gap  in  age  between  th'5 
landlord  and  the  tenant  was  as  considerable  as  this  one  was. 
The  general  impression  left  by  both  parties  was  that  they  had  ~~ 
fared  well  up  until  the  time  of  August  7. 

Let  us  turn  in  a  moment  to  the  events  of  that  day  which  form 
the  crux  of  the  complaint. 
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Before  doing  so,  a  brief  comment  on  the  evidence  is  in  order. 
Oral  evidence  as  to  the  events  of  August  7  was  given  by  Ms.  Jahn 
and  her  friend  and  companion  for  the  evening  Ms.  Brenda  Deroche, 
and  by  Mr.  and  Mrs.  Johnstone.     It  appeared  at  the  hearing  that 
Ms.  Jahn  had  made  some  notes  of  the  events  of  August  7  and  of  a 
later  incident  on  October  14;  she  testified  that  she  made  the  notes 
to  keep  fresh  her  memory  of  events  because,  while  she  intended 
almost  immediately  after  August  7  to  lodge  a  complaint  with  the 
Muman  Rights  Commission,  she  did  not  want  to  do  so  until  she  had 
moved  away  from  the  Johnstone's  vicinity.    This  account  is  born 
out  to  a  reasonable  extent  by  actual  events:     her  complaint  /jas 
filed  on  October  22,  1976,  about  one  v;eek  after  her  final  vacating 
of  the  Gomley  property  on  October  14.     Although  these  notes  were 
put  in  as  Exhibits  (2  and  5)  at  the  instigation  of  Counsel  for  Mr. 
Johnstone,  his  cross-examination  on  them  was  not,  in  my  estiiiation, 
extensive.     I  have  accordingly  relied  on  the  evidence  given  orally, 
and  not  on  the  notes,  as  the  basis  for  my  findings  of  fact.  Such 
cross-examination  on  these  notes  as  was  carried  out  seemed  directed 
in  large  part  toward  uncovering  in  the  notes  prior  inconsistent 
perceptions,  if  you  will,  of  the  witness  Ms.  Jahn  and  therefore 
to  the  undermining  of  her  credibility  before  this  Board.    That  being 
the  case,  it  is  incumbent  on  me  to  clarify  that  in  her  oral  evidence 
Ms.  Jahn  appeared  calm  and  serious  and  credible;  major  elements  of 
her  testimony  were,  in  fact,  confirmed  by  what  the  respondents  them- 
selves testified. 
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The  testimojiy  of  Ms.  Jahn  and  her  friend,  Ms.  Brenda  Deroche, 
establishes  that  they  returned  together  to  Ms.  Jahn's  house  £.bout 
7  p.m.  on  the  evening  of  August  7,  1976,  which  was  a  Saturda)'. 
Ms.  Deroche  testified  that  they  planned  to  go  out  that  evening 
and  had  come  to  Ms.  Jahn's  for  some  supper  while  Ms.  Jahn  chjinged 
for  the  evening.    Ms.  Jahn's  brother  Herbert  was  not  present  at 
the  time.    He  was  away  all  that  weekend,  returning  on  Sunday  evening. 

Ms.  Deroche  asked  Ms.  Jahn,  shortly  after  their  arrival  at  the 
premises,  if  Ms.  Deroche  could  ask  a  friend  of  hers  to  join  them 
for  supper.    The  friend,  one  Keith  McGhie,  apparently  worked  not 
too  far  from  the  house,  and,  since  he  worked  seven  days  a  we<jk 
according  to  Ms.  Deroche  would  probably  be  at  his  job  at  thai 
time.    Ms,  Jahn  agreed  and  Ms.  Deroche  telephoned  Mr.  McGhie 's 
place  of  work.     She  told  Ms.  Jahn  that  he  would  be  over  in  about 
fifteen  minutes,  and  that  he  would  be  driving  a  red  pick-up  truck. 
Ms.  John  told  the  Board  that  she  had  not  met  Mr.  McGhie  before  that. 

Ms.  Jahn  at  that  point  telephoned  the  Johnstones  house  Co  tell 
them  that  a  friend  in  a  red  pick-up  would  be  coming  along  shortly. 
The  Johnstones  testified  as  to  their  surprise  at  getting  the  call, 
which  Ms.  Jahn  says  she  made  because  of  the  previous  trouble  with 
a  friend's  van  in  the  driveway. 

Keith  McGhie,  a  black  man,  apparently  about  thirty  years  old 
and  said  to  be  from  Jamaica,  arrived  shortly  after  this,  according 
to  the  evidence  at  about  7:15  to  7:30  p.m.    Ms.  Jahn,  Mr.  McGhie 
and  Ms.  Deroche  had  sat  down  to  dinner  in  the  Jahn  kitchen  when. 
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"about  five  minutes"  after  Mr.  McGhie's  arrival,  Mr.  Johnstone 
called  Ms.  Jahn.    The  telephone  being  on  the  wall  of  the  kitc-.hen, 
Ms.  Deroche  and  Mr.  McGhie  could  hear  the  Jahn  end  of  the  conver- 
sation.   Mrs.  Johnstone  testified  that  she  was  present  with  her 
husband  in  the  room  from  which  he  made  the  call  and  that  she 
heard  his  remarks  to  Ms.  Jahn.    We  had  no  testimony,  of  courr.e, 
from  someone  other  than  Ms.  Jahn  and  Mr.  Johnstone  who  had  h(iard 
both  sides  of  the  telephone  call. 

Mr.  and  Mrs.  Johnstone  were  candid  about  the  remarks  made 
by  Mr.  Johnstone  to  Ms.  Jahn.    Mr.  Johnstone  testified  that  his 
wife,  who  observed  Mr.  McGhie's  arrival,  told  him  that  a  black 
man  had  got  out  of  the  truck.     Then,  according  to  Mr.  Johnstone 

"...   I  lost  my  mind,  and  called  her  and  asked  her  then 
to  get  him  out  of  there,  or  asked  if  a  Negro  was  here, 
and  she  said  yes,  and  then  I  said,  "Get  him  out  of  here 
right  away"     (Transcript,  p.  54) 

Mr.  Johnstone  did  not  elaborate  further  on  his  call,  except  to  say 

that  he  was  "exceptionally  excited"  when  he  mads  it.    He  denied 

that  he  was  shouting.    He  testified  that  he  has  cancer  of  the 

larynx  for  which  he  is  undergoing  treatment,  end,  while  his  normal 

speaking  voice  is  on  my  observation  at  the  hearing  firm  if  lew, 

he  states  that  he  cannot  raise  it  to  a  shout  or  he  will  lose 

speech  altogether.    Mrs.  Johnstone  told  the  Board  (at  page  67  of 

the  Transcript)  that  her  husband  had  said  "Get  him  off  the  property 

or  I  will  call  the  police".    Ms.  Jahn's  testimony  about  the  telephone 

call  also  touches  on  this  statement.    She  said  that  Mr.  Johnstone 

told  her  over  the  telephone  to  get  Mr.  McGhie  off  the  property 

right  away,  and  that  he  would  telephone  the  police  if  Keith  McGhie 
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was  not  off  lhe  property  in  five  minutes.    Ms.  Jahn  also  stattid  in 

her  evidence  that  Mr.  Johnstone  had  said  "Get  it  off  my  property 

or  you  will  have  to  move".    Mr.  and  Mrs.  Johnstone  both  denied 

that  Mr.  Johnstone  had  referred  to  Mr.  McGhie  as  "it",  but 

neither  testified  about  any  threat  on  Mr.  Johnstone's  part  tliat 

Ms.  Jahn  would  have  to  move  if  Mr.  McGhie  did  not  leave.     If  it 

were  necessary  to  make  a  finding  of  fact  as  to  whether  the  demand 

for  the  departure  of  Mr.  McGhie  had  been  coupled  at  this  sta<je  with 

a  threat  about  moving,  I  prefer  Ms,  Jahn's  testimony  to  that  of  Mr. 

Johnstone.    Mr.  Johnstone  was, by  his  own  account,  exceptionally 

excited  at  the  time.    Ms.  Jahn  also  testified  that  she  was  upset 

at  the  time--  becaJS  e  of  these  actions  --  but  any  debilitating  effect 

on  her  memory  which  may  have  come  about  because  of  this  is,  I  believe, 

counterbalanced  by  another  feature  of  the  Johnstones'  testimony.  IsTiereas 

both  Mr.  and  Mrs.  Johnstone  were  at  pains  to  disavow    Mr.  Jolmstone's 

alleged  use  of  the  pronoun  "it",  neither  denied  the  allegation  that 

Mr.  Johnstone  had  coupled  his  demand  for  Mr.  McGiie's  departure  with 

the  requirement  that  Ms.  Jahn  move.    This  omission  is,  I  think,  significant. 

This  telephone  conversation  was  by  all  accounts  brief.     At  its 
end,  Mr.  McGhie  and  Ms.  Deroche  were  given  an  account  of  the  conversation 
by  Ms .  Jahn,  according  to  the  testimony  of  the  two  women,  ani  Mr.  McGhie 
left  shortly  afterwards,  having  finished  his  dinner,  and  assuring  Ms. 
Jahn  that  he  did  not  want  to  cause  any  trouble  for  her.    His  departure 
left  Ms.  Jahn  and  Ms.  Deroche  in  the  kitchen  of  the  Jahn  horn;. 

Then,  according  to  the  testimony  of  Ms.  Jahn  and  Ms.  Deroche,  Mr. 
Johnstone  came  in  person  to  the  Jahn  home  and  renewed  his  expostulations 
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about  the  black  visitor.    Strangely  enough,  Mr.  Johnstone  himself 
did  not  testify  at  all  on  the  subject  of  this  personal  visit,  nor 
did  he  deny  personally  or  through  counsel  tliat  it  took  place.  His 
testimony  dealt,  as  regards  events  between  the  parties  here,  with 
the  telephone  call  and  with  an  exchange  between  them  on  the  last 
day  of  Ms.  Jahn's  tenancy  (see  below).    Mrs.  Johnstone  testified 
that  she  had  not  gone  with  him  to  the  Jahn  residence  and  had  not 
known  he  was  going  there,  but  she  did  not  deny  that  he  went. 

Hiis  gap  in  Mr.  Johnstone's  account  of  events  leaves  us  with 
the  testimony  of  Ms.  Jahn  and  Ms.  Deroche  concerning  the  visit  of 
Mr.  Johnstone  to  the  house  that  evening.    Ms.  Jahn  testified  that 
Mr.  Johnstone  came  and  stood  in  a  sm.all  porch  just  at  the  door 
of  the  house.     The  incident  again  was  brief,  and  I  reproduce  her 


remarks  in  their  entirety: 


He  came  to  the  door  and  he  said  repeatedly,  "What 
do  you  think  you  are  doing  to  me?"     I  said,  "Doing 
what  to  you?"  and  he  wouldn't  answer  me,  and 
he  said,  "I  am  boss  here,  I  am  boss  here",  and  he 
was  shouting  and  standing  about  a  foot  away  from 
me,  pointing  his  finger  at  me,  and  then  he  said, 
"How  could  you  disgrace  my  property?" 

I  couldn't  get,  really  get  a  word  in  edgewise,  you  — 

know.     It  was  a  very  shaky  situation  for  me.  I 

was  very  upset,  and  then  he  said  I  would  have  to 

leave  the  property  right  then,  like  I  would  have 

to  move  out  right  then  and  I  said  I  had  prepaid 

the  rent,  I  had  paid  the  rent  in  advance  for  a 

month,  and  then  he  said,  "Well,  you  have  a  month 

to  leave  then",  and  that  was  it,  and  he  left.  (Transcript,  p.  1 

The  account  of  Ms.  Deroche,  who  was  sitting  in  the  kitchen  doorway 

and  able  to  hear  and  observe  Mr.  Johnstone  agrees  with  that  of 


Ms.  Jahn.    In  particular,  his  remarks  about  Ms.  Jahn  disgracing  the 
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prciperty  by  bringing  a  black  man  onto  it,  and  his  instruction  that 
she  move  in  a  inontii  are  confirmed  by 

Ms.  Deroche's  testimony.     In  cross-examination,  Ms.  Jahn  rejected 
a  suggestion  from  counsel  that  Mr.  Johnstone  might  have  said  only 
"You  are  free  to  leave"  but  there  was  never  any  testimony  frcm  Mr. 
Johnstone  as  to  what  he  may  or  may  not  have  said  when  he  presented 
himself  at  the  Jahn  house.    Ms.  Deroche  testified  that  Mr.  Jchnstone 
was  "yelling"  in  Ms.  Deroche's  words,  "shouting"  in  Ms.  Jahn's.  Ms. 
Jahn  testified  that  Mr.  Johnstone  was  pointing  his  finger  at  her. 
Given  my  findings  as  to  the  credibility  of  Ms.  Jahn  and  the  fact 
that  her  evidence  was  corroborated  in  its  material  particulars, 
and  given  the  absence  of  testimony  by  Mr.  Johnstone  as  to  this 
incident,  I  am  prepared  to  find  as  fact  that  Mr.  Johnstone  did 
tell  Ms.  Jahn  that  she  would  have  to  leave  in  a  month  on  account 
of  her  black  visitor  and  did  utter  these  charges  of  "disgracing" 
the  property.     Given  his  admission  that  he  had  just  shortly 
before  lost  his  head,  or  become  exceptionally  excited,  I  am  also 
prepared  to  find  that,  notwithstanding  his  testimony  about  the 
condition  of  his  larynx,  he  probably  presented  a  somewhat  frightening 
aspect  to  Ms.  Jahn,  whether  or  not  his  voice  was  in  the  upper  reaches 
of  a  good  shout.    One  must,  in  this  regard,  take  into  account  the 
fact  that  this  scene  took  place  on  Ms.  Jahn's  own  doorstep,  where 
one  does  not  usually  expect  visitors  in  states  of  aggression. 

This  episode,  too,  was  apparently  of  short  duration.  After 
Mr.  Johnstone's  departure,  Ms.  Deroche  said  that  the  women  phoned  the 
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police  to  find  out  what  to  do,  but  there  was  no  evidence  led 
concerning  any  advice  given  by  police  officers  in  this  situation. 
It  appears  from  the  evidence  that  the  women  went  out  later  that 
evening . 

So  much  for  the  events  of  August  7.    Ms.  Jahn  testified  that 

on  August  15th  she  gave  Mrs.  Johnstone  notice  of  her  intention  to 

quit  the  premises.    Mrs.  Johnstone  in  her  evidence  stated  that 

"about  a  week"  after  the  August  7  incident  she  went  to  Ms.  Jahn 

and  asked  her  if  she  really  wanted  to  leave,  being  as  they -had 

all  "got  along  all  these  years  and  everything  has  been  fine". 

Ms.  Jahn,  she  said,  asked  her  at  that  time  "Well,   if  I  had  soiieone 

else  come  in  like  this,  would  I  be  embarrassed?"    Mrs.  Johnstone 

wa.s  not  apparently  able  to  give  the  assurances  sought;  that  lady 

testified  on  cross-examination 

"...  that  would  be  up  to  her,  if  she  wanted  to  bring 
somebody  like  that,  but  I  wasn't  going  to  have  another 
episode."  (Transcript,  p.  72) 

Although  it  appears  from  the  evidence  of  Mrs.  Johnstone  that 
Ms.  Jahn  had  begun  looking  for  alternative  housing  accommodation 
in  the  interval  between  August  7  and  Mrs.  Johnstone's  visit  about 
a  week  later,  Ms.  Jahn  did  not  leave  the  Johnstone  property  until 
October  14.     Tne  desire  to  co-ordinate  her  leaving  of  the  Gomley 
property  with  the  beginning  of  a  new  tenancy,  coupled  with  her 
prepayment  of  rent  to  the  Johnstones,  was  evidently  responsible 
for  the  delay,  although  the  evidence  is  not  entirely  clear  on  that 
issue.    Parenthetically  I  note  that  two  months'  notice  to  quit  is 
required  under  The  Landlord  and  Tenant  Act  from  a  month-to-month 
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tenant.    Although  Ms.  Jahn's  testimony  showed  familiarity  with 

another  provision  of  that  Act,  concerning  interest  on  prepaid 

rent,  she  did  not  claim  that  compliance  with  the  Act  caused  her 

to  stay  the  two  months. 

A  further  incident  is  alleged  to  have  taken  place  on  October 

14,  the  day  Ms.  Jahn  removed  the  last  of  her  belongings  from  the 

Gormley  property  and  returned  the  keys  to  the  Johnstones.  The 

complainant  testified  that  Mr.  Johnstone  had  reminded  her  of 

the  fact  that  "This  is  a  white  man's  country  and  it  is  going  to 

stay  that  way",  a  reference  she  thought  to  the  McGhie  incident. 

Mr.  Johnstone  and  Mrs.  Johnstone,  who  was  present  when  Ms.  John 

returned  the  keys,  both  deny  any  such  remark.    Ms.  Jahn's  brother 

Herbert,  who  testified  that  he  was  present  when  the  keys  were 

handed  over,  agrees  that  it  was  made.     It  seems  from  the  testimony 

of  all  concerned  that  the  departure  was  not  an  amiable  one.  Ms. 

Jahn  raised  with  the  Johnstones  the  question  of  return  of  interest 

on  her  prepaid  rent  over  the  years,  they  raised  the  question  of 
damage  done  to  the  house  during  her  tenancy  and  the  need  for 

repairs,  and  she  refused  to  give  them  her  new  address  and  phone 
namber  so  that  they  could  mail  her  the  interest  monies.    She  claimed 
that  this  refusal  was  out  of  fear  of  Mr.  Johnstone,  but  since  there 
was  no  evidence  of  the  parties'  relations  since  August  7,  I  have 
some  difficulty  in  coming  to  that  conclusion.     It  is  conceivable 
that  her  refusal  at  this  time  was  caused  by  pique  generated  by  the 
exchange  of  October  14,  and  was  an  example,  in  the  words  of  the  old 
adage,  of  "cutting  off  her  nose  to  spite  her  face." 
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I  have  not  found  it  necessary  to  come  to  a  firm  conclusion 
on  whether  the  remark  about  "white  man's  country"  was  actually 
made.    The  events  of  August  7,  the  telephone  call  and  the  personal 
visit  of  Mr.  Johnstone,  are  in  my  view  the  critical  happenin:?s  insofar 
as  determining  the  question  of  non-compliance  with  section  3'l)(b). 

Ms.  Jahn  lodged  a  complaint  with  the  Ontario  Human  Rights  Com- 
mission on  October  22,  about  a  week  after  she  had  completed  her  move 
from  the  Gormley  property.     An  officer  of  the  Commission,  Mr.  Belacio, 
testified  about  his  unsuccessful  attempts  to  settle  the  complaint. 
This  Board  was  appointed  on  March  8,  1977,  and  heard  the  complaint  on 
Tuesday,  May  31,  1977. 

The  Issues  and  the  Law. 

The  over-reaction  of  Mr.  Johnstone  to  the  visit  of  this  black 
dinner  guest  is,  to  put  it  mildly,  difficult  to  come  to  grip:;  with. 
It  was  not  clear  from  the  evidence  whether  Mr.  Johnstone  actually 
ever  saw  Mr.  McGhie;  his  account  states  that  his  wife  told  him  a 
black  man  had  got  out  of  the  truck,  and  then  we  have  him  telephoning 
to  ask  Ms.  Jahn  if  there  was  a, black  man  in  her  house.     If  he  did 
not  ever  see  Mr.  McGhie,  then  the  readiness  to  engage  in  the  conduct 
he  did  is  even  more  difficult  to  fathom.    The  Board  was  offered  an 
explanation  for  the  reaction:     as  a  young  man  in  Detroit  during 
1920-21,  Mr.  Johnstone  testified,  he  had  three  times  been  the  victim 
of  violent  conduct  on  the  part  of  a  "Kiack  man,  anrJ  this  had  left  him 
with  a  lifelong  terror  of  the  race.    His  terror  was  so  deep  that  it 
caused  an  automatic  reaction,  over  which  he  had  no  control.     He  thus 
had  no  intent  to  discriminate.    This  explanation  for  his  conduct  of 
August  7  towards,  Ms .  Jahn,  a  Caucasian  woman,  on  account  of  a  black 
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man  whom  he  might  never  have  seen,  is  hardly  convincing  in  fsct.  Mrs. 

Johnstone,  in  her  testimony,  said  that  her  husband  of  forty  years  had 

never  told  her  of  these  incidents  and  that  she  was  unaware  throughout 

the  years  of  his  deepseated  terror.     It  is  not  plausible  that  a  man 

should  keep  from  his  wife  of  forty  years  any  knowledge  of  the  traumatic 

events  of  his  youth,  especially  when  they  gave  rise  to  what  is  said  to 

have  amounted  to  overmastering  fear  in  the  present. 

Even  were  it  credible  and  convincing  in  fact,  it  would  provide  no 

exculpation  in  law,  v;ere  a  contravention  of  the  section  to  be  found. 

Apart  from  a  specific  exemption  provided  in  section  3(2)  of  the  Code 

(infra,  p.  17),  which  does  not  apply  to  the  respondent,  there  is  no 

explicit  defence  provided  in  the  Code  to  a  charge  of  discrimination 

under  this  section.    An  examination  of  the  Code  as  a  whole  reveals  the 

legislative  practice  of  including  exemptions  for  certain  narrow  situations 

in  the  sections  to  which  they  are  relevant.    Thus  section  2(2)  presents 

an  exception  on  the  grounds  of  public  decency  to  the  requirement  of  no 

discrimination  in  accommodation,  services  or  facilities  in  places  to  which 

the  public  is  customarily  admitted;  section  4(6)  confers  an  exception  to  the 
equal  employment  opportunity  provisions  of  section  4  that  operates 

when  differentiation  on  a  prohibited  ground  (sex,  marital  status  or 
age)  is  a  bona  fide  occupational  requirement.    Section  4(7)  deals  again 
with  exceptions  on  the  basis  of  the  bona  fide  occupational  requirements 
imposed  by  non-profit  associations  with  certain  objects,  and  4(7) 
exempts  domestic  servants  in  private  homes  from  the  employment 
protection  sections  of  section  4.    This  pattern  is  one  that  shows 
the  Legislature's  desire  to  make  exceptions  from  the  requirements 
of  the  Code  as  seldom  as  possible  and  then  only  where  indicated  by 
some  other  important  concern. 
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Two  other  matters  deserve  some  preliminary  attention.     It  was 
suggested  by  Counsel  for  the  Commission  in  argument  that  the  complaint 
could  be  amended  by  the  Board  to  include  as  a  ground  a  breach  of  section 
3(1)  (a)  of  the  Code,  which  provides  that 

no  person  shall  ...  deny  to  any  person  or  class  of  persons 
occupancy  of  any  commercial  unit  or  any  housing  accommod.ition 
...  because  of  the  race,  creed,  colour,  sex,  nationality, 
ancestry  or  place  of  origin  of  such  person  or  class  of 
persons  or  of  any  other  person  or  class  of  persons. 

Because  all  the  evidence  had  been  taken  at  that  point,  and  because 
amendment  then  would  deprive  the  respondent  of  the  chance  to  prepare 
his  whole  case  with  knowledge  of  both  allegations,  I  told  coi.nsel  that 
the  decision  would  proceed  on  the  basis  only  of  the  ground  under 
section  3(1)  (b)  set  out  in  the  complaint  form  lodged  with  the;  Com- 
mission.     This  I  confirm  in  these  reasons.    Secondly,  the  cc^mplaint 
lodged  with  the  Commission  alleged  discrimination  against  Ms.  Jahn 
because  of  the  race,  colour  and  place  of  origin  of  another  person, 
namely  her  dinner  guest  Mr.  McGhie.    Mr.  McGhie  did  not  appear  before 
the  Inquiry.     The  Human  Rights  officer  who  handled  the  investigation 
and  attempted  conciliation  of  the  case,  Mr.  Belacio,  testified  that 
his  search  for  Mr.  McGhie,  by  tracing  him  through  his  workplace,  had 
been  unsuccessful.    He  gave  his  impression  that  Mr.  McGhie  had  returned 
to  Jamaica.     Because  Mr.  McGhie  did  not  testify,  we  do  not  have  direct 
evidence  of  his  place  of  origin,  or  of  his  actual  race.    On  the  other 
hand,  there  is  unanimity  among  those  witnesses  who  saw  him  that  Mr. 
McGhie  is  a  black  man.     It  would  seem  appropriate  to  proceed  with 
analysis  of  this  complaint  on  the  basis  of  it  being  based  solely 
on  discrimination  ...  because  of  the  colour  of  another  person. 
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Counsel  for  the  Commission  submitted  that  Mr.  Johnstone's  conduct  was  an 
interference  with  the  implied  covenant  of  quiet  enjovTiient  which  Ms. 
Jahn  had  in  respect  of  these  premises.     Tlie  covenant  of  quiet  enjoy- 
ment, according  to  the  author  of  Williams'  Canadian  Law  of  Landlord 
and  Tenant  (4th  ed.)  to  which  I  was  referred  by  counsel,  prohibits 
"any  interference  with  the  enjoyment  of  the  premises  for  all  usual 
purposes"  (p.  349).     Elsewhere    on  that  page,  the  interference  by  the 
landlord  required  to  support  an  allegation  of  breach  of  the  covenant 
is  referred  to  as  "substantial".    That  Ms.  Jahn  had  the  benefit  of 
3.n  implied  covenant  for  quiet  enjoyment  in  her  oral  lease  is  not 
open  to  question.     Although  there  is  no  express  covenant  here  such 
as  would  be  included  in  a  written  lease,  "a  restricted  covenant  for 
quiet  enjoyment  will  be  implied  from  the  mere  contract  of  letting" 
(Williams,  4th  ed.,  p. 346).  ' 

I  agree  with  this  submission.    His  actions    were  a  substantial 
interference  with  her  enjoyment  of  the  premises  for  what  can  only 
be  regarded  as  "usual  purposes"  --  entertaining  friends  at  dinner 
and  this  interference  was  accomplished  by  means  of  physical 
intrusion  into  her  domestic  peace,  both  by  way  of  the  telephone 
call  and  by  means  of  the  visit. 

Given  that  the  covenant  of  quiet  enjo>'ment  has  been  interfered 
with,  is  that  "discrimination  in  a  term  or  condition  of  occupancy" 
so  that  Ms.  Jahn's  remedy  properly  lies  under  The  Ontario  Huiran 
Rights  Code?     I  think  it  is.     In  essence,  the  immediate  message 
in  Mr.  Johnstone's  conduct  on  August  7,  1976  was  that  Ms.  Jahn  could 
have  the  benefit  of  the  covenant  for  quiet  enjoyment  only  so  long 
as  the  "usual  purposes"  for  which  she  used  the  premises  did  not 
include  the  offering  of  hospitality  to  a  black  person.     In  the  event. 
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Ms.  Jahn  moved  from  the  property,  but  before  she  did  so,  it  became 
apparent  that  even  if  Mr.  Johnstone  had  not  real/  meant  his  demand 
for  her  to  move,  nonetheless  any  future  occupancy  by  her  of  the 
premises  would  be  subject  to  the  possibility  of  another  outburst  and 
intrusion  by  him  should  she  again  offer  her  hospitality  to  a  black 
person.    Her  use  and  enjoyment  of  the  property  would  be  largi;  and 
untrammelled  so  long  as  her  guests  were  white,  but  she  was  given  no 
assurance  at  all  that  there  would  not  be  a  repetition  of  Mr.  Johnstone's 
conduct  should  she  again  bring  a  black  guest  into  her  home.  This 
circumscription  of  her  rights  as  a  tenant  is  brought  out  qui~e  clearly 
in  her  conversation  with  Mrs.  Johnstone,  set  out  above,  in  wliich  Ms. 
Jahn  explicitly  asked  for  an  assurance  that  she  would  not  be  "embarrassed'* 
in  the  future  and  was  unable  to  obtain  one. 

This  contraction  of  her  right  to  quiet  enjoyment  of  the  premises 
from  one  which  is  to  be  available  for  "all  usual  purposes"  to  one 
which  would  be  available  "for  all  usual  purposes  except  the  offering 
of  hospitality  to  blacks"  is  a  discrimination  or  differentiation  in  a 
term  or  condition  of  occupancy  which  operates  against  Ms.  Jahin.  She 
is  thereby  put  in  a  worse  position  than  other  tenants  who  enjoy  the 
covenant  of  quiet  enjoyment  to  its  full  extent;  it  is  immaterial  that 
these  "other"  tenants  are  not  tenants  of  Mr.  Johnstone,  but  tenants 
in  Ontario  generally. 
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To  deal  with  the  second  eleinent  of  the  section,  one  askf.  whether 

the  discrimination  against  Ms.  Jahn  arose  because  of  "the  race  ... 

of  any  other  person  or  class  of  persons."    The  connection  between  the  visit 

of  Keith  McGhie  and  the  events  of  August  7  is,  on  the  evidence,  clear 

and  unmis  take  able .     There  is  apparently  no  limitation  in  the  .section 

on  the  range  of  "any  other  persons"  who  can  attract  to  a  complainant 

punishable  discrimination.     The  section  is  not  limited  to  redressing 

discrimination  against  a  tenant  or  would-be  tenant  because  of  the 

characteristics  of  his  or  her  closest  associates:    spouses,  lovers, 

children.     It  is  framed  so  broadly  that  a  tenant  or  would-be  tenant 

is  protected  against  discrimination  arising  from  the  landlord's 

attitude  toward  third  parties  completely  unknown  to  the  tenant, 

as  for  example  where  the  landlord  rejects  a  tenant  because  ho  or 

she  is  not  the  sane  race  or  nationality  as  all  the  other  ten£.nts 

presently  in  the  building.     This  application  of  the  section  is 

made  clearly  by  the  only  exception  given  from  the  operation  of  the 

section.    Section  3(2)  provides: 

(2)     The  prohibition  in  subsection  1  in  respect  of  sex 
does  not  apply  to  housing  accommodation  in  a  building 
where  the  occupancy  of  all  the  housing  accommodation 
other  than  that  of  the  owner  or  his  family  is  restricted 
to  individuals  who  are  of  the  same  sex.     1974,  c.  73,  s.  1. 

If  one  can  seek  relief  under  the  Code  because  of  treatment  afforded 

on  account  of  the  landlord's  attitude  to  a  stranger,  then 

surely  one  is  not  precluded  from  complaining  of  treatment  received 

at  the  hands  of  one  who  is  reacting  to  one 's  friends  and  guests. 
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The  section  under  consideration  seems  designed  to  accomplish 
two  objectives  that  are  consistent  with  this  interpretation.  First 
of  all  is  the  basic  objective  of  protecting  tenants  or  would-be 
tenants  against  discrimination  by  landlords,  an  objective  that  has 
formed  part  of  the  policy  of  this  province  since  enactment  of  The 
Fair  Accommodation  Practices  Amendment  Act,  1960-61,  S  .0 .  1960-61, 
c.  28.    Section  3(1) (b)  recognizes  that  there  are  other  factors  besides 
the  characteristics  of  the  tenant  or  would-be  tenant  which  rai;jht 
result  in  discriminatory  treatment  and  seeks  to  broaden  the  t'inant's 
protection  against  discrimination  for  those  causes.     Secondly,  the 
section  aims  at  preventing  the  punishment  by  private  parties  -  in  this 
case,  landlords  -  of  those  who  in  their  own  lives  adhere,  witliout 
fanfare,  to  the  ideals  espoused  in  the  Code .    Tradespeople  who 
deal  evenhandedly  with  customers,  suppliers,  and  employees,  of  whatever 
race,  religion,  nationality  or  sex;  and  householders  who  exte:id  the 
warmth  of  family  ties  or  of  hospitality  to  people  of  differen"  origins 
should  not  be  deterred  from  doing  so  by  the  intervention  of  those  to 
whom  they  look  for  security  of  tenure. 

I  therefore  find  that  Mr.  Montford  Johnstone  has  contravened 
section  3(1) (b)  of  the  Ontario  Human  Rights  Code  by  discriminating 
against  Ms.  Brigitte  Jahn  in  a  term  or  condition  of  her  occupancy 
of  housing  accommodation  on  account  of  the  race  of  another  person. 
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The  RemeJy 

Section  14c.  of  Tne    Ontario  Human  RiiThts  Code  provides  that 

after  hearing  a  complaint  a  board  shall  decide  whether  or  not  any 

party  has  contravened  the  Act  and 

(b)    may  order  any  party  who  has  contravened  this  Act 
to  do  any  act  or  thing  that,  in  the  opinion  of 
the  board,  consitutes  full  compliance  witli  such 
provision  and  to  rectify  any  injury  caused  to  any 
person  or  to  make  compensation  therefor. 

Counsel  for  the  Human  Rights  Commission  asked  in  argument  that  this 

3oard  order  that  Mr.  Johnstone  send  a  letter  of  apology  to  Ms. 

Jahn  and  to  Mr.  McGhie  if  he  can  be  found,  and  that  he  send  a  letter 

to  the  Commission  assuring  that  acts  like  the  ones  complained  of  will 

not  take  place  in  future.     Counsel    for  the  respondent  did  not  object 

to  this  relief.     I  will  make  these  orders,  and  now  turn  to  the  other 

relief  sought. 

Commission  Counsel  also  requested  the  Board  to  order  Mr.  Johnstone 
to  inform  the  Commission  of  any  vacancy  in  rental  accommodatioi  in 
premises  O'^ed  by  him.     No  submissions  were  made  about  the  duration  of 
this  requirement.    Although  counsel    for  the  respondent  argued  that  such 
an  order  would  serve  no  useful  purpose  given  the  nature  of  the  contravention 
here,  I  an  not  convinced  of  this,     I  thus  order  that  Mr.  Johnstone 
report  such  vacancies  to  the  Commission  for  a  period  of  two  years  from 
the  date  of  this  order.     In  light  of  the  popularity  of  the  one  year  _ 
lease^  there  should  not  be  very  m.any  occasions  over  the  two  years  in  which 
this  reporting  obligation  will  come  into  play. 

Counsel  for  the  Commission  also  requested  an  award  of  speci.al 
damages  to  compensate  Ms.  Jahn  for  the  difference  in  rental  bet\/een  the 
Gormley  dwelling  and  her  new  apartment  in  Scarborough  for  the  seven-month 
period  of  November  1976  through  May  19  77,  inclusive;  these  months  correspond 
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roughly  to  the  interval  between  her  lodging  of  the  complaint  and  its 
hearing  by  the  Board.     As  to  the  propriety  of  awarding  the  differencs 
in  rent,  and  of  the  period  suggested,  I  have  no  doubt.     I  am  in  some 
doubt  as  to  whether  the  bare  difference  in  rents  is  an  appropriate 
quantum.    There  was  evidence  before  the  Board  that  the  rental  of  the 
Gormely  house  did  not  include  heating  costs,  whereas  the  rent  of  the 
apartment  in  Scarborough  does.     I  cannot  ignore  the  fact  that  the 
period  in  question  is  over  the  winter  months  and  that  there  would  have 
been  some  expense  to  Ms.  Jahn  for  heating  had  she  stayed  in  Gormley. 
Accordingly,  I  propose  to  order  payment  to  her  of  the  difference 
in  rents  over  the  seven-month  period,  which  amounts  to  $406.00  (the 
monthly  rental  of  her  new  apartment  being  $208.00  and  the  base  rent 
at  Gormley  being  $150.00)   ,  minus  an  amount  for  heating  costs.  This 
amount,  to  be  subtracted  from  the  sum  of  $406.00,  should  be  equivalent 
to  the  amount  spent  to  heat  the  house  over  the  same  period  the  year 
before,  that  is  from  November  1975  to  the  end  of  May  1976. 

I  also  propose  to  order  that  Ms.  Jahn  be  given  special  damages  to 
compensate  her  for  the  expense  of  moving  from  Gormley  to  Scarborough. 
Again,  the  quantum  of  such  damages  cannot  be  fixed  on  the  basis  of 
the  evidence  given  at  the  hearing,  but  she  should  have  the  actual  cost 
of  hiring  movers,  or  of  renting  a  vehicle  with  which  to  move.     If  she 
"moved  herself",  she  should  have  from  Mr.  Johnstone  mileage  at  the  rate 
paid  in  October  1976  by  the  Ontario  government  for  its  own  bu:;iness, 
for  the  number  of  trips  made  in  her  own  vehicle  to  accomplish  the  move. 
She  should  also  receive  from  Mr.  Johnstone  any  utility  installation 
charges,  like  those  for  connecting  telephone  services,  which  :">he  had  to 
pay  to  establish  in  her  new  apartment  the  same  utility  servict;  she  had 
at  Gormley.     I  trust  that  the  parties,  with  the  assistance  of  the  Commission, 
can  work  out  the  exact  s^im  owing,  on  these  principles.    Should  any 
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difficulty  arise,  I  am  prepared  to  keep  jurisdiction  in  order  to 
resolve  the  matter. 

Counsel  for  the  Commission  also  requested  that  the  Board  award 
Ms.  Jahn  general  dajnages  to  compensate  her  for  the  injury  to  her 
feelings  and  dignity  caused  by  these  incidents.     I  am  content  "hat  a 
Board  has  authority  under  section  14c.  to  make  an  award  of  general 
damages.     In  this  case,  and  other  cases  involving  discrimination  because 
of  the  characteristics  of  a  person  other  than  the  complainant,  I  think 
it  important  to  remember  that  each  damage  award  depends  on  its  own  facts. 
One  should  not  assume  that  because  Ms.  Jahn  is  a  Caucasian  sufrering 
discrimination  because  of  the  colour  of  someone  else's  skin  that  she 
will  lose  less  in  dignity  or  in  autonomy  than  would  a  black  pei'son 
being  insulted  because  of  his  or  her  own  race.    One  m.ust  look  at  the 
actual  situation. 

Ms.  Jahn  has  described  the  visit  of  Mr.  Johnstone  to  her  house 
as  a  "shaky  situation"  for  her.    Her  brother  Herbert  testified  that  the 
njxt  day  when  he  returned  home,  he  found  her  "slightly  nervous  and  under 
some  tension"  (Transcript,  p.  59).    A  week  later,  Mrs.  Johnstone  refers 
to  Ms.  Jahn's  concern  about  being  "embarrassed"  again  should  she  have 
another  black  guest  in  her  home.    All  of  these  observations  shed  light 
on  the      nature  and  degree  of  the  immediate  emotional  impact  of  Mr. 
Johnstone's  actions.     Also  of  considerable  significance  in  trying  to 
estimate  the  depth  of  the  affront  to  Ms.  Jahn  is  the  fact  that  she  did 
move  from  Gormley.     In  her  testimony  about  giving  in  her  notice  to  quit 
is  some  indication  that  she  was  not  moving  because  she  believed  herself 
under  legal  compulsion  to  do  so  because  of  the  oral  notice  given  by  Mr. 
Johnstone  on  August  7.    Similarly,  Mrs.  Johnstone's  offer  of  reconciliation. 
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however  conditional  or  tentative,  adds  weight  to  the  idea  that  Ms.  Jahn 
did  not  believe  herself  to  be  legally  obliged  to  move  because  of  the 
words  on  August  7.    The  move  was  made,  I  believe,  because  of  the 
affront  to  her  feelings  of  dignity  and  self-determination  in "her  own 
home;  the  abusive  language,  the  threat  of  police  intervention,  the 
anger  on  her  doorstep,  coupled  with  the  thought  that  it  might  £.11  occur 
again  if  she  had  another  black  guest,  all  took  their  toll. 

In  my  opinion,  a  Board  of  Inquiry  has  a  fair  amount  of  le<way 
in  setting  the  quantum  of  general  damages  before  it  can  be  said  that  the 
Board  has  overstepped  its  function  and  taken  on  the  job  of  "purdshing" 
offending  conduct  instead  of  "compensating"  its  victims.     The  legislature 
has  determined  that  a  court  may  award  a  fine  of  up  to  $1,000.0C  if  it 
finds,  after  a  trial,  that  a  breach  of  any  provision  of  the  Code  has 
occurred  (see  section  13  (c)  of  th^"  Code).    This  amount  suggests  two 
things.     First  of  all,  it  is  a  guide  to  the  level  of  community  disapproval 
for  offenses  against  the  standards  of  behavior  set  out  in  the  Code;  that 
level,  is,  by  this  token,  reasonably  high.    One  can  keep  that  in  mind  when 
assessing    the  compensation  for    injury  to  dignity  that  should  be  paid 
to  a  member  of  the  community  who  has  suffered  discrimination.  Secondly, 
the  amount  of  penalty 'exigible  after  a  criminal  trial,  with  its  higher 
standards  of  proof  that  those  of  a  Board  of  Inquiry,  does  suggest  an  upper 
limit  on  the  quantum  of  general  damages  which  can  be  awarded  without 
passing  from  the  realm  of  compensation. 

Given  the  rather  substantial  affront  to  Ms.  Jahn's  dignity  and 
feelings  of  self-determination,  and  taking  into  account  all  the  circumstances 
of  this  case,  I  award  Ms.  Jahn  $200.00  in  general  damages  for  injury  to 
her  dignity. 
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ORDER 


For  the  foregoing  reasons,  this  Board  of  Inquiry  orders  t?iat 
Montford  J.  Johnstone,  the  respondent: 

a)  send  a  letter  of  apology  to  the  complainant,  Ms. 
Brigitte  Jahn,  and  to  Mr.  Keith  McGhie,  if  he 
can  be  found; 

b)  send  a  letter  of  assurance  to  the  Ontario  Human 
Rights  Commission  that  acts  of  his  like  the  ones 
complained  of  will  not  take  place  in  the  future; 

c)  be  under  an  obligation  to  inform  the  Ontario  Human 
Rights  Commission  of  any  vacancies  in  rental  accommodation 
occurring  in  property  owned  by  him  for  a  period  of 

two  years  from  the  date  of  this  ord2r;  and 

d)  pay  to  Ms.  Brigitte  Jahn  the  sum  of  $2CX3.00  for  damages 
for  injury  to  her  dignity  caused  by  his  contravention 
of  the  Code,  and  also  a  sum  of  special  damages  to 
compensate  her  for  her  out-of-pocket  expenses  in  moving; 
from  Gormiey  and  to  make  up  the  difference  between 

her  rent  in  Gormley  plus  a  sum  for  heating  expenses, 
on  the  one  hand,  and,  on  the  other,  her  rent  at 
1749  Victoria  Park  Avenue,  Apt.  211,  for  the  period 
of  November  1976  through  May  19  77  inclusive. 

Dated  at  Toronto  this  16th  day  of  September  1977. 


Board  of  Inquiry 
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